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MANDATORY CONSTRUCTION OF PERMISSIVE STATUTES. 

The Supreme Court of the State of New York in the recent 
case of People ex rel, Hilliker v. Pierce et ah, 119 N. Y. Supp. 21, 
in a broad and thorough opinion reviews and strengthens the 
old and almost undisputed doctrine, that an authority to a muni- 
cipal corporation, prescribed by the legislature as a permissive 
act, if it contained no discretionary powers, would be construed 
and enforced as a mandatory duty, this applying whether it be a 
so-called governmental function or not. This underlying prin- 
ciple, depending on and carrying with it important subsiduary 
doctrines, was well suggested and brought out in the case at hand. 
Here, the waterworks system of a village of the fourth class had 
been extended to supply all but four of the inhabitants of the 
village. The plainiff, as one of those who had applied for but 
been refused this extension, asked for a mandamus against the 
defendants, as the waterworks board, to force them to extend the 
system to his premises. He alleged that the statute, under which 
the construction had been made, declared : "The board shall keep 
it in repair and may, from time to time, extend the mains or dis- 
tributing pipes within the village," etc., and that this placed a 
mandatory duty upon the board to make the extension asked for. 
The defendants, in their justification, argued that the village, in 
availing itself of the permissive authority to construct and main- 
tain a system of waterworks, conferred by the general act, is 
exercising only a governmental authority and all governmental 
functions are purely discretionary and cannot be enforced by a 
citizen through mandamus. 

Undoubtedly a municipal corporation can, in the scope of its 
business, use powers derived from two separate and distinct 
sources; it may do so as a duty enjoined upon it by legislative 
authority or it may do so as a choice of its discretionary govern- 
mental powers given to it permissively. The case of Springfield 
Fire & Marine Ins. Co. v. Keeseville, 148 N. Y. 46, says : "The 
investiture of municipal corporations by the legislature may be of 
two kinds. It may confer powers and enjoin their performance 
upon the corporation as a duty ; or it may create new powers, to 
be exercised as governmental adjuncts and make their assumption 
optional with the corporation." The case of Lloyd v. Mayor of 
New York, 5 N. Y. 369, also says: "Municipal corporations 
possess two kinds of powers; one governmental and public and 
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clothed with soverignty— the other private and held as a legal in- 
dividual." See also Maximillian v. Mayor, 62 N. Y. 160; 
Wheeler v. Cincinnati, 19 Oh. St. 19. Admittedly then, the 
test of construction for statutory requirement and the powers of 
the courts to enforce them is whether the power is given as a 
duty or a discretion. 

Dillon in his work on Municipal Corporations, Sect. 669, says: 
"Discretionary powers are not, unless in extraordinary and ex- 
ceptional instances to restrain gross abuse, subject to judicial 
control, but duties imperatively enjoined may be enforced by 
mandamus." But to compel a public officer to perform a duty 
concerning which he is vested with no discretionary power and 
which is either imposed upon him by some express enactment 
or necessarily results from the office which he holds, mandamus 
is proper and appropriate. Pond v. Parrott, 42 Conn. 13; Com- 
monwealth v. Allegheny County Commissioners, 37 Pa. 278; Mit- 
chell v. Boardman, 79 Me. 469. However, the courts cannot con- 
trol discretion but will only force the exercise of that discretion. 
People v. Supervisors of City of New York, 1 Hill 362 ; People 
v. Steele, 1 Edm. Sel. Cases (N. Y.) 505; Commonwealth v. 
Doylertown Supervisors, 16 Pa. Co. Ct. Reports 161. 

What then is the distinction in determining when there is a 
vested duty and when a discretionary power where the words of 
the statute are permissive? Dwarris in his treatise on the Con- 
struction of Statutes, says: "Words of permission shall in cer- 
tain cases be obligatory. Where a statute directs the doing of 
a thing for the sake of justice the word 'may' shall be* the same 
as he word 'shall'." {Potter's. Dwarris on Statutes and Constitu- 
tions, p. 220.) 

In the case of King v. Barlow, 2 Salkberg 609, decided during 
the reign of Anne and cited as the leading English authority, 
the court says : "The words 'shall' and 'may' are construed manda- 
tory where the statute directs the doing of a thing for the sake 
of justice and the public good." In almost the same words the 
American authorities have accepted and adopted this theory. In 
Supervisors v.' United States, 4 Wall. 435, the United States Su- 
preme Court, by Mr. Justice Swayne, laid down the American 
doctrine in these words: "The conclusion to be deduced 
from the authorities is that where power is given to public 
officers in the language of the act before us, or in equivalent 
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language, whenever the public interest or individual rights call 
for its exercise, the language used, though permissive in form, 
is in fact peremptory — what they are empowered to do as for a 
third person, the law requires shall be done. The power is given 
not for their benefit but for his. It is given as a remedy to those 
entitled to invoke its aid and who would otherwise be remediless." 
See also Lucas v. Ensign, 4 N. Y. Leg. Ob. 142 (N. Y. Com. PI.) ; 
Newberg Turnpike Co. v. Miller, 5 John. Chan. 113; Hagadorn 
v. Roux, 72 N. Y. 583. Chief Justice Nelson, in an able opinion, 
gathered together the American authorities in Mayor of City of 
N. Y. v. Furze, 3 Hill 612, saying: "When a public body or 
officer has been clothed by statute with power to do an act which 
concerns public interest or rights of third persons, the execution 
of the power may be insisted on as a duty, though the phrase- 
ology of the statute be permissive merely and not peremptory." 
From this unbroken line of decisions it may be gathered that 
in the construction of such statutes of permissive or mandatory 
powers of a municipal corporation, the test is in the interest the 
corporation owes to the public or third persons. If it is an in- 
terest that the public acquires in the act; if it becomes a right and 
may be a protection ; or if it presents a just claim, then it vests in 
the public a claim de jure which the courts will recognize and 
enforce by mandamus against the official whose duty it is to 
apply that right. 

CHANCERY POWER TO AFFECT FOREIGN PROPERTY. 

The Chicago Legal News in a recent editorial, Dec. 4, 1909, 
made the following comment upon the case of Fall v. Eastin, de- 
cided Nov. 1, 1909, by the United States Supreme Court: "We 
commend this case as a good illustration of the class of 
cases in which it is extremely desirable to have an authorative 
decision from the highest judicial tribunal in the land, as with- 
out such an adjudication the probability is that the opinions of the 
best lawyers of the country would be thoroughly diverse upon 
the proposition involved." 

This case was decided by the Nebraska Supreme Court in 75 
Neb. 104, but was reversed on rehearing in 75 Neb. 120, ths 
court finally holding that, "the court of one state cannot, by its 
decree, directly affect the legal title to land situated in another 
state." 



